CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study H-820 June 15, 2000

First Supplement to Memorandum 2000-36

Mechanic’s Liens: Constitutional Issues (Abdulaziz Letter)

Attached to this supplement is a letter from Sam K. Abdulaziz responding to
the analysis of constitutional issues in Memorandum 2000-36. (The letter has
been converted from an emailed file, so it will look different from the original; in
the interest of early distribution, we are sending the converted file.)

One or two points need clarification: Mr. Abdulaziz faults the staff for
glossing over recent cases protecting the sanctity of the mechanic’s lien,
specifically Connolly and Wm. R. Clarke v. Safeco. (See Exhibit pp. 1-3.) In general,
Connolly is not relevant to the question whether a good faith payment defense
would be constitutional, because the constitutionality of the mechanic’s lien itself
was the issue in that case. (The case is noted on page 19 of Memorandum 2000-
36.) Questions of state action, fundamental to determining whether a taking is
unconstitutional, are not germane to our issue. The balancing exercise in Connolly
took place to determine whether the taking without notice could withstand
constitutional scrutiny. (Even then, three justices disagreed.) Connolly is of
interest to our question because it illustrates that balancing can and does take
place; it is not relevant to the issue of whether the Legislature can constitutionally
balance the interests of owners of single-family, owner-occupied dwellings and
mechanic’s lien claimants through a rule protecting the owner from double
payment liability.

In Wm. R. Clarke v. Safeco, a divided court struck down pay-if-paid clauses in
contracts between contractors and subcontractors. Perhaps we could have
devoted more discussion to this case, but since it involved contractual waivers of
an important constitutional right against public policy, we didn’t consider it
relevant to the question whether a new public policy established by statute can
properly be balanced against the lien right. (The staff is still puzzled why the
four-justice majority thought the pay-if-paid provision impaired the mechanic’s
lien right; this also puzzled the dissenters.) Even if one is convinced by the
majority’s analysis, the equities involved in the balancing process are different in
our situation. In Clarke the owner had not paid and the surety company was



trying to get out of paying, whereas the owner who is asked to pay twice has
already paid once. Clarke can be read more broadly, of course, as an indicator that
a majority of the current court will lean very far in favor of mechanic’s liens, but
as to the impact of the law in the case, the staff doesn’t think it has any direct
bearing on our question.

Perhaps the discussion wasn’t clear concerning the literal scope of the
constitutional provision in Memorandum 2000-36 (pp. 3-5). Mr. Abdulaziz finds
the point irrelevant. (See Exhibit pp. 3-4.) The point is this: those who contract to
provide the services of others are not within the constitutional protection. They
are not mechanics, material suppliers, artisans, or laborers — the only
constitutionally protected classes. If a subcontractor does some “labors,” then for
the value of that labor, he or she would fall in the constitutional class. These
distinctions are real and long-standing. It is not a major point, however, since
reform measures, including the Acret proposal, would need to apply to all
claimants.

As to the repeated statements that the mechanic’s lien is to be liberally
construed, we can only say that there is no dispute about that. Probably
hundreds of cases have said so, and the staff agrees. But the liberal construction
rule (as opposed to the contrary rule that statutes in derogation of the common
law are to be strictly construed) is not relevant to the question we are
considering. A liberal construction does not lead to a determination of
unconstitutionality. Only a balancing of the respective interests can resolve the
constitutional issue — measuring a public policy protecting homeowners from
having to pay twice balanced against the protection of mechanics, material
suppliers, artisans, and laborers in the constitution.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary



RESPONSE TO STAFF MEMORANDUM 2000-36

1. INTRODUCTION

This is witten in response to Menorandum 2000- 36, addressing the
constitutionality of the proposed defense for "full paynent” to
mechanic's |liens for owner-occupied single-famly residences.l As
set forth herein, we believe that the Menorandumis conclusion is

contrary to the California Constitution. |Indeed, we concur wth
the consultant, Gordon Hunt, and Legislative Counsel, that any
Legi sl ative I mpai r ment on mechanic' s l'iens woul d be

constitutionally suspect.

I1. THE CONSTITUTION GRANTS THE MECHANIC®"S LIEN -- ONLY
AN AMENDMENT TO THE CONSTITUTION MAY TAKE THE LIEN AWAY

The California Constitution provides:

"Mechani cs, persons furnishing materials, artisans, and
| aborers of every class, shall have a lien upon the
property upon which they have bestowed |abor or
furni shed material for the value of such | abor done and
mat erial furnished; and the Legislature shall provide,
by law, for the speedy and efficient enforcenent of such
liens." (enphasis added.)

Consistent with that plain |anguage, we believe the Legislature
may nmake |aws dealing with the "speedy and efficient enforcenent
of such liens,” but may not abolish lien rights for any class of
owners.

IM1. WHILE THE MEMORANDUM®"S RESEARCH 1S BROAD, IT GLOSSES
OVER THE MOST RECENT COURT DECISIONS WHICH BALANCED THE
INTERESTS OF THE PARTIES, FINDING IN FAVOR OF THE

"MECHANIC"
At the outset, we commend the breadth of the Staff's research
The investigation and research, as well as the analysis
denonstrated in the Menorandum is commendabl e. However, we

beli eve the nmenorandum gl osses over recent devel opnents of the
law, as well as the econom c effect on what is proposed. The nost
recent cases nust be given nore weight that those determned a
I ong tinme ago.

A. AFTER BALANCING THE INTERESTS, THE SUPREME COURT HAS
MOST RECENTLY RULED THAT MECHANIC®"S RIGHTS ARE GREATER
THAN THOSE OF THE OWNER TO ITS PROPERTY, AND THAT THE

SANCTITY OF THE LIEN CANNOT BE ABRIDGED, EVEN BY

11t is not entirely clear that the nmenorandunis analysis is limted to owner-
occupi ed single-fam |y residences yet the proposal that was di scussed invol ved
only such projects.



SOPHISTICATED BUSINESS PERSONS IN AN ARMS®" LENGTH
TRANSACTION

Qur Suprene Court decided only 24 years ago that the
Constitutional grant of a mechanic's |ien gives the nechanic nore
rights than the owner. That is to say, where you have two
i nnocent parties, an unpaid subcontractor and an owner who has
al ready paid, the unpaid subcontractor who has put his sweat
materials, etc. into that owner's property should prevail.
Connol Iy Devel opnent, Inc. v. Superior Court (1976) 17 Cal. 3d.
803.

As with any possible "taking," due process requirenents of the
Constitution do require notice to owners. That is why the
Legi sl ature does have the ability to restrict the lien to those
persons who have provi ded what has been deened to be sufficient
Constitutional notice. The Legislature has pronulgated the
Prelimnary Notice formfor just that purpose. That form has been
found by the courts over the last half century to neet those
constitutional burdens. However, as we discuss in this response,
the Legi sl ature does not have the power to conpletely abolish or
abrogate the lien -- it can only limt the enforcenent of that
lien so that the owner has been afforded due process rights. A
literal reading of the Constitutional provision should suffice.

The Menorandum al so points out that there has been a trend towards
consuner protectionism However, the Menorandumfails to consider
the nost recent pronouncenent from our highest Court. Most
recently in Wn R darke v. Safeco |Insurance Conpany of Anerica
(1997) 15 Cal.4th 882, our Suprene Court was called to rule upon
the constitutionality of a condition precedent in a comrercia

construction agreenent. It was argued that the condition
precedent was a wai ver of constitutionally protected lien rights.
The Suprenme Court ruled that the parties could not, by contract,
waive their constitutionally protected lien rights. The
significance of this decision is that these were commercia

parties, represented by counsel, who as Safeco argued, had "the
freedomto contract” away any rights they had. The Suprene Court
di sagr eed. The Suprene Court balanced two Constitutionally
protected rights, the freedomto contract and the Constitutionally
protected lien right and found in favor of lien clainmants.

In the realmof the small single famly residential construction
project, the parties are usually not as sophisticated as in the
commercial realm If conmmercial contractors and devel opers cannot
wai ve their lien rights because of the sanctity of the nechanic's
lien, why should the Staff believe that the residentia
subcontractor would have any less right to its nechanic's lien
rights if the owner paid the contractor?

As recogni zed by the Suprenme Court in CGonnolly, the exercise of
mechanic's lien rights (in Connolly it was the service of a Stop
Notice), has an inpact upon the owner. The Supreme Court held
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that the filing of a Stop Notice as well as the recording of the
nmechanic's lien deprives the | andowner of a significant property
interest, and thus constitutes a "taking”" within the neaning of
the Federal and State due process clauses.” |1d. at 813-814.

The Suprenme Court in Connolly went on to state that there is no
guestion but that the nechanic's lien involves significant state
action. Renmenber that the Constitution only protects persons
against State actions. |d. at 815. However, Connolly went on to
state that the mechanic's lien and stop notice laws conply wth
due process requirenents. 1In so holding, the Suprene Court held,

“In sunmary, we conclude that the recordation of a
mechanic's lien, or filing of a stop notice, inflicts
upon the owner only a mninmal deprivation of property;
that the | aborer and material man have an interest in the
specific property subject to the lien since the work and
materi al s have enhanced the val ue of that property; and
that State policy strongly supports their preservation
of laws which give the |aborer and material man security
for their clainms. In neasuring these val ues, we do not
deal in cold abstractions. We take into account the
social effect of the liens and the interest of the
wor kers and materialman that the liens are designed to
protect. W nmeasure these valued interests against the
| oss, if any, caused to the owner. The balance tips in
favor of the worker and the material man; W concl ude
that the safeguards provided by California Law to
protect owners against unjustified liens are sufficient
to conply with due process requirenents. W therefore
uphol d the constitutionality of the nmechanic's lien and
stop notice laws." 1d. at 827-828 (footnotes omtted).

Wth the words of the Suprene Court in the background, we nake our
comrent s.

B. SOME OF THE MEMORANDUM®*S COMMENTS ARE IRRELEVANT OR
LACK LEGAL SUPPORT

Whil e we applaud the Staff for some of their research, some of it

is irrelevant. On  page four, the Menorandum states,
"subcontractors and sub-subcontractors do not have a
constitutionally protected right to a nechanic's lien to the
extent they are neither workers (nechanic's, artisans, or
| aborers) nor material suppliers.” W have found no exanples of a
situation where a subcontractor is not soneone who would be
providing |abor or materials. That is exactly what they do.

Renmenbering that |aborers of every class as well as naterial nmen
are specifically enunerated in the Constitution, the discussion
seens m spl aced.

Simlarly, the entire discussion on limtations of the lien to the
contract amount or contract price also seens n splaced. First,
the Gvil Code already does that by Section 3140, which limts the
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anount of any lien to the contract price. Such a limtation is
not only Constitutional, but was the very basis for the darke

deci sion. 2 Secondly, the effect of double paynent does not
change the contract price. Omers have renedi es available to them
to protect thenselves from maki ng a doubl e paynent. Those i ncl ude
conditional and unconditional lien releases, as well as paynent
and performance bonds.

The imtations on the lien were pointed out by Gordon Hunt, and
by Staff in their analysis of the Roystone decision. Roystone Co.
v. Darling (1915) 171 Cal. 526. What is interesting is the
di scussi on on pages 17 and 18 of the Menorandum particularly the
statenent that the concurring opinion in Roystone (which was
relied upon in part by M. Hunt in his menorandunm) |acks "any

notion of balancing the rights of the owner.”™ Connolly in 1976
six decades after Roystone, balanced the interests of the owner
(and a construction lender), and ruled the nechanic's lien

constitutional.

The Menorandum di scussed the Connolly decision in six short |ines
on page 19, and stated that Connolly "does not tell us the outcone
where the Legislature determnes that the owner of a single-
fam |y, owner-occupi ed dwelling needs special protection fromthe
risk of having to pay twce." Unfortunately, the reality in
today's legal systemis that in order to reach an appellate |evel,
a civil case nust either have; (1) a substantial dollar anount,
(2) an issue which is inportant to a party (such as an insurance
carrier), or (3) an issue inportant to an associ ation or group who
hope to make a change in the law to benefit thensel ves or society
in general. Few, if any, cases involving a nechanic's lien
recorded against a single-famly residence have a sufficient val ue
to nerit appeals. Wiile there have been recent cases involving
construction defect litigation that have made it to the Suprene
Court, those cases were likely brought by insurance carriers
seeking to set precedent.

Staff gives exanples of "balanced interests"” which were raised by

M. Acret and M. Honda. It was previously stated in Menorandum
2000-9 that the Notice of Nonresponsibility and Prelimnary Notice
forms are exanples of Legislative-enacted "limtations" on

nechanicﬂs_liens. These are not limtations on mechanic's |iens,
but are limtations on their inpact as to certain persons.

A Notice of Nonresponsibility does not negate lien rights. I t
only negates themas to "one" owner -- the |andowner where tenant
i nprovenents are inproved. The tenant is also an "owner" of a
tenant inprovenent. The lien applies to that tenant inprovenent,
thus the contractor has sone other neans of recovery fromthe real

2 The Suprene Court ruled the "pay-if-paid" clause to be unconstitutional as
its effect was to nake no anount due on the contract, which pursuant to
Section 3140 woul d make no nmechanic's lien valid.
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estate that he has inproved -- "the |easehold.” The Prelimnary
Noti ce has been consistently held to be a necessary device to put
an owner on notice that a third party may have |ien rights agai nst
its property. The Prelimnary Notice itself does not deprive any
lien rights, though failing to properly utilize one will result in
the loss of the ability to enforce a |lien against the person who
did not receive notice. Again, this is not an infringement on
lien rights, but is a balancing of interests. This satisfies any
due process requirenents.

Further, the Notice of Nonresponsibility, which in reality applies
only in the commercial realm is used where nore sophisticated
contractors and buyers are prevalent. The contractor can | ook for
nore credit-worthy owners, and the contractor or subcontractor can
al so take as | arge down paynent as necessary to assure his or her
ability to collect. 1In the residential market, the contractor is
limted, and cannot recover or collect up front from the owner
nore noney than the value of the work already perforned. Business
and Professions Code section 7159. Cdearly, the difference in the
type of construction being perfornmed nust bear sone weight in
eval uating the reasons behind the enactnent of any particular |aw
or [imtation. However, limtations are only allowed to satisfy
due process requirements, not to inpair lien rights. The
Constitution nmakes it clear that the Legislature "shall" pass | ans
to provide for the speedy enforcenent of lien rights, not to
i npair those rights.

Staff also discusses the fact that a nmechanic's |lien does not
apply in public works. Let us not forget that as with sovereign
immunity, the governnent can only be sued where and how it
consents to be sued. The governnent has provided a sufficient
alternate source for recovery in the formof required public works
bondi ng. One must renenber that a paynent bond is required on
every public work of inprovenent -- Public Contract Code section
10221 requires the filing of separate performance and paynent
bonds by the contractor. Cvil Code section 3248 requires a bond
to be in place equal to one half of the total contract anount on
publ i c works. Gvil Code section 3251 mekes it unlawful for a
public entity to nake a paynent to a general contractor w thout
proof of the filing of an approved paynent bond. It is clear that
the |l aw has a substitute for the lien on public works in the form
of bondi ng.

It has also been suggested by sonme that nmany residential
contractors will not be able to obtain a paynment bond. Those
pundits would argue that the requirenent for paynent bonds wll
make residential construction nore expensive because only | arger
contractors who have the wherewithal to obtain such bonds can
perform such work, and those larger contractors will pass their
greater overhead costs on to the owner. Qher argunents woul d be
that there would be a greater incentive for contractors to ignore
what is required of them and take jobs wthout allow ng owners to
know of their right to a paynent bond.

—-5_—



The reality is, that as with |license bonds, if a |arge nunber of
persons are required to get paynent bonds, or the so-called mni
paynent bond, the costs and availability of such a bond should
fall. For that reason, we have proposed that a bl anket paynent
bond in the amount of $50, 000. 00 be required for anyone doi ng worKk
on owner-occupied single-fam |y residences. By having a paynent
bond in force, the contractor will have the alternative source for
recovery as with the public works sector, and thus should have the
security of not needing to sue the residential owner.

IV. STAFF ERRS WHERE THE MEMORANDUM CONCLUDES THE PROBLEM
IS POLITICAL, NOT CONSTITUTIONAL -- THE PROBLEM 1S BOTH
POLITICAL AND CONSTITUTIONAL

W disagree with the Menorandum s conclusion. Staff deviates from
one of its consultant's conclusion, as well as the Legislative
Counsel ' s i ndependent opinion on the constitutionality of such a
proposed statute. \What happened nore than 100 years ago in the
Debat es and Proceedings, or in the early statutes from 1885 from
1911 are not as relevant as the nore recent devel opnents of the
law. Cearly, the Connolly court did a balancing and found the
lien constitutional, even in the realmwhere it could nmean that an
owner has paid twice. As the Suprene Court stated,

"Turning, second, to the interest of the |aborers and
mat eri al men, we note the historical recognition of the
i nportance of these liens. These |iens can be asserted
only by persons who have contributed | abor or supplied
material; the <claimant has helped to «create an
i mprovenent which enhances the value of that realty.
Explained in the early decision of Tuttle v. Mntford
(1857) 7 Cal. 358, 360: "The lien of the mechanic,
artisan and materialnen, is nore equitable, and nore
favored in | aw, because those parties have, at least in
part, created the very property upon which the lien
attaches.'" 1d. at 825.

The conclusion of the staff is that there should be no inpedi nent
to the Conmm ssion "investigating”" the Acret approach, as they
state that even if wong they would expect the decision to be 4-3
in the Suprene Court. We di sagree. The decision is binding
regardl ess of the margin of victory. Such a risk (losing by a
small margin) is not one that the Comm ssion should inpose upon
t he construction industry.

There has been very little discussion of the nobst recent
nmechanic's lien case fromthe Suprene Court either by M. Acret or
by Staff. In Wn R darke v. Safeco |Insurance Conpany of Anerica
(1997) 15 Cal.4th 882, in which our office participated, the
Suprene Court held a contractual provision which nade paynment by
the owner to the contractor a condition precedent to the
contractor's obligation to pay the subcontractor, unconstitutiona
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as a deprivation of constitutionally-protected lien rights. Most
recently in 1997 the Suprene Court has reaffirmed that mechanic's
lien laws are renedial legislation, to be liberally construed for
the protection of |aborers and materialnen. |1d. at 889.

That case does not center around the constitutionality or
unconstitutionality of the nechanic's lien, as did other cases.
It does not even center around double paynent, as the issue in

this instance was an owner's nonpaynent. What it denonstrates
however is that the nmechanic's lien right is so strong that the
parties cannot even contract that lien right away. The Staff
states that because this decision was a 4-3 opinion, that they
coul d have sone persuasion with the Suprene Court. W disagree

Carke v. Safeco's dissent does not disavow the nechanic's |ien
right as bestowed by the Constitution. In fact, the dissent
st at es,

"l agr ee fully W th t he majority t hat t he
constitutionally protected right of persons bestow ng
| abor or furnishing material on property to "have a lien
upon the property" for the value of that |aborer or
material is fundanental and unwaivable, and that the
mechanic's lien laws are to be liberally construed for
the protection of |aborers and suppliers.” 1d. at 900
(D ssent of Justice Chin).

The dissent felt that the freedomof contract outwei ghed the right
toalienin the Constitution.

V. CONCLUSION

In sum we believe that many of the argunments contained in the
Menor andum are m spl aced, or are based upon 100-year-old notions
that have no place in today's fast-paced econom c society. Short
of a Constitutional amendnent, we see no ability of the
Legislature to provide a defense to the nmechanic's lien nerely
because of full paynent by the owner. W propose that the mn

paynent bond, the easier use of joint-control services, or the
notice requirenents of the H PP proposals be instituted in place
of such a wde ranging proposal. This is true whether the
solution is political or Constitutional.

Respectfully submtted,

SAM K. ABDULAZ| Z
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